Abstract: If the critics are right, the European Union's (EU's) social model is dead and that is the end of it. Those on the right may well be dancing on its grave; those more sympathetic might mourn its passing. My view is more sanguine. I shall argue that the European social model is certainly facing unprecedented challenges. However, I will suggest that these challenges, caused in part by the EU's response to the crisis but more generally resulting from a growing hostility towards the European Union project as a whole, are not terminal and that there is-and should be-a continued role for the European social model. The article therefore considers what is meant by the European social model (ESM) and why the ESM is important. It then examines why the ESM, and its employment dimension in particular, is facing such difficulties before recognizing that, in fact, the EU's history demonstrates that the ESM has, in fact, a long-standing ability to regenerate and resurrect itself in different guises. Given this regenerative capacity, the article will conclude by considering the form EU social policy might take going forward.
Introduction
The phrase 'European social model' has been used to mean all things to all institutions. For the Commission, values lie at its core. For example, in its White Paper on Social Policy, 2 the Commission said that the values underpinning the European Social Model (ESM) include:
. . . democracy and individual rights, free collective bargaining, the market economy, equality of opportunity for all and social welfare and solidarity. These values . . . are held together by the conviction that economic and social progress must go hand in hand. Competitiveness and solidarity have both been taken into account in building a successful Europe for the future.
For the heads of state, meeting at the Nice European Council in December 2000, the European Social Model was primarily about European Union (EU) legislation in the field of employment law: 3 The European social model has developed over the last forty years through a substantial [Union] acquis . . . It now includes essential texts in numerous areas: free movement of workers, gender equality at work, health and safety of workers, working and employment conditions and, more recently, the fight against all forms of discrimination.
However, the Heads of States did recognize a broader vision of the European social model which included the agreements between the Social Partners in the law-making process, the Luxembourg European Employment Strategy (EES) , and the open method of co-ordination (OMC) on the subject of social exclusion, and greater co-operation in the field of social protection. 4 These institutional observations indicate that there is no single EU concept of the ESM. Rather, the ESM is a flexible idea which embraces an eclectic range of policies from employment law, as narrowly defined, 5 to the creation of the welfare state, including education, healthcare and social security. 6 The ESM also involves shared values, in particular those listed in Article 3 of the Treaty on European Union (TEU) (including social justice, equality, and solidarity) and high standards. 7 It is delivered in part through EU legislative initiatives, but also by the Member States and by the social partners at national and sub-national level. 8 As Giddens succinctly notes, 'It has been aptly said that the ESM is not wholly European, not wholly social and not a model.' 9 Despite the lack of clarity as to what precisely is included under the rubric of the ESM, it is at least implicit in the EU institutions' observations that the social dimension is an integral part of the European Union project. According to the European Trade Union Confederation (ETUC), 10 it is intended 'to serve the welfare of all, in accordance with the tradition of social progress rooted in the history of Europe and confirmed in the Treaties'. And serving the 'welfare of all' does not just mean improving the economic status of individuals but also their social situation by providing them with a ladder up when times are good and a safety net to catch them when times are tough. That safety net includes preventing individuals from being mistreated at work, and providing them with protection when they are sick, poor, or old. Such protection is fundamental to a civilized society. Generally, it has been provided at the Member State level.
In this article, I will argue that an EU, with a weakened legitimacy, should not set about dismantling this protection through an unthinking, mechanical application of the four freedoms. The troika, too, in its work with the 'bail-out' states needs to be aware of the impact that its conditionality requirements are having on the national social systems. However, I wish to go further and argue for a continued, positive role for the EU in the building of a distinctive social model. I shall concentrate on the EU's employment (law) dimension. 11 As the quote from the Nice European Council indicates, this is what has traditionally been seen as the core of the ESM, and it is my area of expertise.
Any discussion about the future of EU employment law must be located in a consideration of the past, and an understanding of why some, including Mario Draghi (quoted at the beginning of this article), consider that the ESM is dead. While I think that the reports of the death of the ESM are exaggerated, I would certainly agree that the ESM is facing some sort of existential crisis. 12 In the next section ('The Crisis of the European Social Model'), I shall identify three specific crises facing the ESM: a crisis of legitimacy, a crisis of purpose, and a crisis of regulation. They are inter-related and reflect a deeper crisis of confidence in the EU. I will, however, argue in the section entitled 'An alternative narrative' that this perception of crisis masks a reality of survival for the ESM, and it is against this backcloth of survival that it is possible to fashion an ESM for the future. This is considered in the section called 'What is the future of EU Social Policy?'. The final part of the article draws some conclusions.
The Crisis of the European Social Model
Of the three crises facing the EU-legitimacy, purpose, and regulationthe latter two feed into the former. However, for the purposes of exposition, I will treat the crises as distinct. I will begin by considering the crisis of legitimacy.
Crisis of Legitimacy
In policy-making Failure of delivery. The Treaties are replete with expressions of highminded ideals. Pluralism, non-discrimination, tolerance, justice, solidarity, and equality between women and men are expressly identified as values of the EU in Article 2 TEU. These values must be read in the light of the objectives of the EU listed in Article 3(3) TEU: The Union shall 'work for the sustainable development of Europe based on balanced economic growth and price stability'. It is to have a 'highly competitive social market economy', a phrase which, according to the Constitutional Convention, 13 was intended to underline the link between the economic and social development of the EU, and the efforts made to ensure greater coherence between economic and social policies. In particular, the EU's social market economy should aim at full employment and social progress. New mainstreaming provisions have also been introduced, in particular Article 9 Treaty on the Functioning of the EU (TFEU) requiring the Union to take into account the promotion of 'a high level of employment, 14 the guarantee of adequate social protection, [and] the fight against social exclusion . . .'. More generally, Article 3(1) TEU provides that 'The Union's aim is to promote peace, its values and the well-being of its peoples'.
Yet, to the citizens of Greece and Portugal, and to a lesser extent Spain and Ireland, these commitments-whatever their legal status 15 -ring hollow. 16 At best they are rhetorical flourishes which might have some meaning in the good times. At worst, they are pious statements of good intentions which mask the reality of their daily lives. 17 The dramatic reforms to the Greek and Portuguese labour law systems, introduced as a form of conditionality to the bail-out programmes-and thus required by external 'troika' actors 18 -are well known. 19 Not only does the EU stand accused of hypocrisy but also of acting unlawfully, as the ETUC argued in its submissions to the European Parliament: 20 Fundamental principles and key objectives of the European Treaty are there to be respected at all times. The fact that programmes are elaborated under 13 market and time pressure does not change this. . . . Indeed, disregarding, or even sacrificing, these social principles has led to one-sided, erroneous, and hence counterproductive, economic policies. . . . Moreover, there are also severe consequences for the project of European integration. If the social principles laid down in the Treaty are simply treated as a piece of paper, whereas unfettered markets and business interests are enforced in all possible ways, European integration becomes severely unbalanced and the confidence of workers and citizens in the project of European integration is undermined.
Priority of the economic over the social. Despite the commitment to a 'social market economy', social policy has always been seen as the poor relation to the EU's economic dimension. Article 148(2) TFEU supports this view: the EU's Employment Guidelines must respect the Broad Economic Policy Guidelines (BEPG), but not vice versa. In fact, the need for the national welfare systems, including labour law, to adapt to the economic imperatives of the single currency, had always been programmed into the Economic and Monetary Union (EMU) project. 21 However, the apparent boom of the early 2000s disguised this imperative. Not only did the crisis accelerate the process of labour market reform, particularly in the bail-out countries, but also made it significantly more visible. But in the absence of any clear narrative of why these reforms were necessary, many workers felt they were being asked to pay the price for an economic crisis which began in the financial sector. They therefore saw the EU as the cause of their countries' troubles, not their saviour.
Furthermore, the European semester programme, the Commission's yearly cycle of policy coordination, now the epicentre of EU activity in the economic and the social field, is seen by many as continuing to drive forward a neo-liberal, deregulatory agenda. 22 While I think this is too simplistic a characterization of the programme, 23 it is certainly clear that the European semester is a complex, multi-layered, multi-institutional process which encourages, inter alia, significant reform to labour law systems in some countries. However, there is almost no public engagement in the process. For example, in Spain major changes have been made to employment legislation, in particular the reforms of 2012. These changes have been precipitated in part by the European semester programme. Yet the Spanish parliament has not been involved in the discussions over the European semester; engagement has been only with civil servants and advisers. Those who are potentially interested, for example national trade unions, find it difficult to participate in this almost closed process. Even those who are immediately interested are often not consulted, due to the short time scales involved. Thus, 'Europe' is seen as dictating major reforms which are unwelcome, at least among trade unions.
In the judicial sphere. Thus, in terms of policy-making, the legitimacy crisis has both a substantive and a procedural dimension. At judicial level, the concerns are mainly substantive: in the (in)famous 2007 cases of Viking and Laval, 24 the economic interests of migrant companies were seen to prevail over the social interests of (some groups of ) workers. The Court did recognize in these cases that the right to take collective action, including the right to strike, was a fundamental right, and that the social interests of trade unions to call their members out on strike had to be balanced against the economic interests of the employers. However, the Court's actual approach, based on the standard internal market case law (namely the Säger 25 market access approach, the main analytical tool used at the time), 26 in fact favoured employers. The Court easily found that the collective action constituted a restriction on free movement and so breached Articles 49 and 56 TFEU. This forced the defendant trade unions not only to show that the strike action was justified (on a limited range of grounds) but was also proportionate. This resulted in the paradox that the more successful the strike action, the less likely it would be proportionate.
For the trade union movement, especially in the Northern European states, these decisions came as a body blow: a Court, which had traditionally been sympathetic to social claims, at least in the equality field, 27 28 Although a certain softening towards the position of the social interests may be detected in some subsequent decisions, 29 the damage had been done. The decisions fanned the perception that the EU did not care about social issues, especially collective ones.
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The Viking and Laval litigation also brought into sharp focus the structural problem facing the EU: its 'social deficit'. 31 This takes two related forms. First, as a consequence of the initial decoupling of economic policy and social policy (with economic policy being delivered at EU level and with the benefit of the full force of primacy of EU law while social policy was left to the national level), social policy always remained vulnerable to challenge by the four freedoms and competition provisions of the TFEU. This problem was exacerbated when the Court started to apply the Säger market access approach with full force to non-discriminatory provisions of national social law. 32 Second, while national social policy risks being dismantled in the face of negative integration, the expanded, but still limited, competence of the EU in the social field, together with limited political will and ambition, has not led to the recreation of social policy at EU level. the process of European integration has led to a loss of regulatory capacity, which must be restored, either at the European level or at the national level. This is not just worrying because of the need to regulate per se, but also because it may impact negatively upon the capacity to innovate social policies.
We shall return to the question of a crisis in regulation below.
What about the Charter of Fundamental Rights, and the Articles in the Solidarity Title in particular? Hailed by some as the great hope for social policy and as a significant countervailing force to the economic imperatives of the Treaty, it has, in fact, proved something of a damp squib. First, it seems the Articles in the 'Solidarity' Title may in fact be principles and not rights 40 43 particularly Article 21 on non-discrimination, this was not the case with Article 27 on information and consultation and possibly the other provisions in the Solidarity Title. Thirdly, even where the Charter may be relevant, for example in challenging troika-mandated changes to national labour law systems, the Court has so far refused to hear such claims. 44 In conclusion, the combined effect of the structural disequilibrium in the EU between the economic and social interests, together with the CJEU's unwillingness to do other than go with the Treaty's (economic) flow, as prescribed in 1957, have raised important questions as to the EU's legitimacy. This crisis of legitimacy is also reflected in the questions about the EU's purpose and its (in)ability to regulate.
Crisis of Purpose
The second crisis concerns the purpose of EU employment law: what should it actually be doing? For Kahn-Freund, the father of British labour law, the principal purpose of labour law was 'to regulate, to support and to restrain the power of management and the power of organised labour'. 
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With the benefit of hindsight, the post-war years represented the heyday of labour law. 46 Labour law was to be:
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[a] countervailing force to counteract the inequality of bargaining power which is inherent and must be inherent in the employment relationship. Most of what we call protective legislation-legislation on the employment of women, children and young persons, on safety in mines, factories, and offices, on payment of wages in cash, on guarantee payments, on race or sex discrimination, on unfair dismissal, and indeed most labour legislation altogether-must be seen in this context.
The ambition was not always so noble. As Deakin and Wilkinson show, 'the aim of stabilizing employment through collective bargaining and employment policy was to avoid a situation in which the costs of dealing with insecurity then fell entirely on the social security system'.
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However, the result was a flowering of social rights at national level. For this reason, it was originally thought unnecessary for the EU to act in the social sphere-and herein lies the origins of the 'social deficit' described above. 49 That abstentionist position changed in the 1970s, and again in the late 1980s/early 1990s. In these periods, the EU produced a patchwork of labour law rules which broadly adopted a similar paternalist, 'floor of rights' approach to worker protection already found in the national systems. So, for example, the Social Charter Action Programme 1989 led to the adoption of the Working Time Directive, 50 the Young Workers Directive, 51 and the Pregnant Workers Directive, 52 together with the wealth of health and safety directives. 
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much as the product of the past. 54 Labour laws and collective bargaining, instead of being seen as a necessary social stabilizer, were increasingly viewed as interfering with the free operation of the market. 55 Neo-liberals considered that the market would ensure that workers enjoyed protection but through individual contracting, not collective agreements or legislation. In reality, what emerged was a reduced core of individuals who did still enjoy employment protection but an ever-expanding periphery of precarious workers who did not, 56 in a labour market characterized by 'casualization, delayering, and non-linear-sequencing'. 57 This profound shift in thinking raised questions about the role for labour law, and transnational labour law in particular, in regulating what was now termed the labour market.
58 From the mid-1990s, the EU engaged in some reflection about the role and function of EU labour law. One response was to create a narrative that (EU) employment law and growth were mutually reinforcing: social policy was an input into the productive process and not a burden on it. 59 As the Commission said in its White Paper on Social Policy, 'the pursuit of high social standards should not be seen as a cost but also as a key element in the competitive formula'. 60 This appeared to justify extensive EU level regulation. In fact, it paved the way for the advent of the neologism 'flexicurity' 61 which has driven much of the EU's policy agenda in recent years. 62 The Commission has presented flexicurity in the following terms:
Flexibility internal to the enterprise not only promotes corporate productivity but also the quality of working life . . . Security for workers can also give benefits to the enterprise in the form of a more stable, versatile and motivated workforce.
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While the flexicurity agenda was highly contested-with many seeing flexibility for business triumphing over security for employees 64 -flexicurity was the Commission's response to finding a 'third way' between the 'Anglo-Saxon' model of deregulation (low unemployment and fewer welfare benefits), and the European model of job protection (high unemployment, and generous welfare provision). The aim was to achieve competitiveness through creating highly productive, flexible workplaces, rather than combating unemployment through the creation of low-paid, low-productivity 'entry jobs'.
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A further review of EU social policy in the mid-2000s, just before the crisis, saw whispers of another approach: capabilities, influenced by the work of the Nobel prize-winning economist Amartya Sen, who, together with Martha Nussbaum, 66 argued that policies and institutions should be evaluated by reference to how far they enhance individual capabilities, ie the degrees of substantive freedom (eg life, health, bodily integrity, even employment) that enable individuals to achieve states of well-being ('functionings'). 67 The EU's Opportunities, Access and Solidarity documents of 2007 and 2008 68 were premised on the idea 'that whereas society cannot guarantee equal outcomes for its citizens, it must become 211 EU Employment Law and the European Social Model much more resolute in fostering equal opportunities . . . The central ambition is to achieve a wider distribution of 'life chances' to allow everyone in the EU to have access to the resources, services, conditions and capabilities in order to turn the theoretical equality of opportunities and active citizenship into a meaningful reality.' 69 In other words, EU law and policy as 'conversion factors' should be used to facilitate individuals' ability to maximize the talents they were born with, ie their 'endowments'. For labour lawyers, this theory offered an alternative justification for, for example, maternity protection legislation: they protected pregnant women from dismissal, thus preserving their capacity to engage in gainful-and rewarding-employment.
But these positive narratives for labour law were unceremoniously dumped when they came up against their first major challenge: the economic crisis and the financial collapse of Greece, Portugal, Ireland and, to all intents and purposes, Spain. 70 The neo-liberal agenda asserted itself with full force. As a condition of the bail-out, the troika required stringent reforms to labour law: decentralization of collective bargaining, cuts to the minimum wage, and reform of unfair dismissal protection. For the European Central Bank (ECB), in its working paper on The European Labour Markets and the Crisis, these reforms were a necessity: 71 More recently, the ongoing labour market reforms in countries such as Greece, Ireland, Portugal, Spain and Italy include some important measures to increase wage bargaining flexibility and reduce excessive employment protection, and constitute appropriate first steps to improve labour market and competitiveness performance in these countries and in the euro area as a whole.
Such 'internal devaluation' was seen as a major tool to turn round ailing economies (other tools such as currency devaluation were not available to Eurozone states). Yet decision-makers disregarded the fact that some highly successful economies which had weathered the crisis also had expensive welfare states to support and high levels of employment protection.
The deregulatory prescription was not confined to the bail-out countries. Part of the European semester process involves issuing 69 COM (2007) it is impossible to deny that the CSRs do potentially open up a road to more radical reforms and to a form of social interventionism -inevitably deregulatory in its general thrust -in a manner that is more binding than was the case previously and with a stronger normative dimension aimed at increasing the sensitivity of social policies to market forces.
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And despite the well-documented failures of the market over recent years, the troika's response has largely been 'more market' to deal with the subsequent public debt. This has meant a push towards New Public Management (NPM) and more privatization of public services. And, as the experience in the UK has painfully shown, while the Transfer of Undertakings Directive 2001/23 provides some initial protection for the contracted out employees, in practice this protection lasts only for a limited time. 74 Private sector employers tend to introduce other costsaving measures, notoriously the (ab)use of zero-hours contracts. As Sandel succinctly puts it, 'markets are not mere mechanisms; they embody certain values. And sometimes, market values crowd out nonmarket norms worth caring about'. 75 
Crisis of Regulation
So far we have looked at two crises: of legitimacy and of purpose. The third crisis relates to regulation, and in particular the EU's ability to regulate, a subject we have already touched upon with the discussion of the failure of Monti II. It is certainly true that, with the various reforms to the original Treaty of Rome, the EU's specific competences to act in the social field have been expanded (see in particular Article 153 TFEU), the ordinary legislative procedure has been extended and legislation can now be adopted not only via the traditional legislative route but also by the social partners. 
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the reality has been that the more competences the EU has been given, the harder it has been to adopt EU legislation. The reasons for this are well-known: an expanded and increasingly heterogeneous EU means that it is ever more difficult to regulate on any topic, let alone social policy, an area seen as so sensitive to so many national systems. It is no coincidence that the national parliaments chose to use the yellow card procedure for the first time 76 in respect of a piece of social legislation, namely Monti II. 77 Further, given the absence of a credible possibility that the EU will legislate on particular social matters, the employers' associations, notably BUSINESSEUROPE, no longer have the incentive to engage in European-level collective bargaining, with a view to reaching a collective agreement which can be extended to all workers. This, combined with the general weakness of the EU level social partners, 78 the lack of capacity of the social partners in the Central and Eastern European states, and the controversy over the agreement on the health and safety of hairdressers, 79 has meant that the collective route to legislation is currently in abeyance. More generally, Gumbrell-McCormick and Hyman point to the imbalance of influence between labour and capital. This is not just due to the imbalance of organizational resources, they say, but structure: 'employers and industrialists work with the grain of entrenched EU policy, while trade unions, if they are serious about "social Europe", seek a major change of course '. 80 There is a more fundamental problem: despite 40 years of EU social legislation, there is still a lack of a clear narrative as to why the EU should act in the social field. Is EU legislation intended to remove obstacles to free movement, to harmonise costs, to control the power of employers, or to legitimize the single market project? Each of these different rationales would envisage less-or more-EU legislation. This debate has never been fully articulated and has largely been eclipsed by the concerns about cripplingy high levels of (youth) unemployment. Job creation, by definition, is not susceptible to EU legislation: no Directive can mandate the creation of several million jobs. The OMC process, and now the European semester and EU2020, may provide a framework in which Member States can work on the reforms they need to meet EU targets, but this provides a low visibility solution, and, on the evidence of the Lisbon strategy 2000, one with a low success rate as well.
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In conclusion, the deregulatory agenda combined with the inability of the EU positively to regulate has created a major challenge for the EU at the very time when the EU needs to demonstrate how it is proposing to (re)engage with its citizens. Yet the EU legislative cupboard is currently almost bare. The relevant Commission department, DG Employment, is busy with its part in the Regulatory Fitness exercise, 82 but in essence this is a process of running on the spot. With the exception of action in certain specific sectors, such as transport, 83 EU employment law is going nowhere very fast.
An Alternative Narrative
The picture painted so far is pretty bleak. It is a tale of problems, obstruction, and difficulty. But I think there is space for an alternative narrative, a narrative which recognizes the pragmatism of the Commission.
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It is also a story of adaptability and experimentation and, ultimately, survival. I want to argue that EU social policy, at least in the employment field, has shown a remarkable degree of resilience. 81 The EU2020 targets include a 75% employment rate among 20-to 64-year-olds and at least 20 million fewer people in, or at risk of, poverty or social exclusion. While the employment rate was 68.5% in 2010, it fell to 68. 
Pragmatism (or Opportunism?)
The EU's approach to social policy, and that of the Commission in particular, is based on pragmatism, an ability to tack to the prevailing winds and to shape a social policy accordingly. This can be illustrated by looking at two periods of the EU's existence.
First, take the early period. As we have seen, there was next to no substantive social policy in the Treaty of Rome because social policy was largely viewed as a matter of national law. However, within 15 years, the Heads of State had declared that EU social policy was as important as economic policy; in Defrenne (No 2), 85 the Court of Justice expressed similar sentiments. And the 1970s witnessed a phase of considerable legislative activity, focussed on three areas: gender equality, health and safety, and restructuring. Directives on gender equality were adopted, loosely justified by the fact that 'the principle that men and women should receive equal pay contained in Article [157] of the Treaty is an integral part of the establishment and functioning of the common market'. 86 This was a smart move by the EU; the Directives gave key rights, primarily to women, and it made the EU look progressive. Focussing on health and safety was also a sensible policy choice: given the human and economic cost of injuries and death at work, it was a policy area which commanded considerable support. The restructuring directives were pegged to the need for the EU to address the social consequences of the creation of the (then) common market: firms would close and jobs would be lost. EU social policy was not intended to interfere with this process; rather it was intended to smooth out some of the bumps for those most affected, namely the employees. Thus, the EU was giving the common market a human face while at the same time trying to stop unfair competition between states.
Second, take the period of the late 1990s and onwards. The momentum for adoption of EU employment legislation in the Delors' period (late 1980s, early 1990s) had slowed significantly and, as we have seen, concern was increasingly focussed on job creation. This change was first heralded by the early launch of the Luxembourg process in 1997 which later mutated into the Lisbon Strategy 2000, the European semester and the EU2020. While this was inevitably a response to the economic situation of the time, it was an implicit recognition that the EU legislative framework had pretty much run its course, at least for the time being. 88 Yes, they fitted into the equality discourse, but were also harnessed to the emerging EES and, even possibly, to the capabilities agenda. For example, the Preamble to Directive 2000/78 says that employment is seen as the key to citizenship, 'guaranteeing equal opportunities for all' and enabling the 'full participation of citizens in economic, cultural and social life and realizing their potential'.
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These examples show how the EU has been either pragmatic (to its supporters), or opportunistic (to its critics), in crafting an EU-level social policy. The result has been a patchwork of measures which have supplemented and complemented, but never replaced, national social policy. In some states, such as the UK, these rights have proved a valuable addition to national employment protection in a way that International Labour Organisation (ILO) Conventions, however important on the international stage, have not.
Adaptability and Experimentation
The second characteristic of EU social policy is its adaptability: to the diversity of national industrial relations traditions and to the changing political winds. This has manifested itself in the Commission's willingness to experiment with different modes of regulation.
Contrary to popular perception, EU social policy has never been of the 'command and control' type. So, even the earliest Directives adopted by the EU in the 1970s laid down only minimum standards, before this became the vogue elsewhere. 90 Thus, the EU social directives did provide some scope for regulatory competition between Member States but only above the floor of rights. It was hoped this competition might precipitate a race to the top. This body of EU labour legislation was described by Deakin and Rogowski as 'reflexive': 99 reflexive in its formation (direct input from self-regulatory bodies), in its structure (the use of defaults and derogations), and in its implementation (stimulation of self-regulation at national, industry and firm level). This technique, with law used as a steering mechanism, spilled over into the development of the OMC based on guidelines, benchmarking, and peer review 100 which now characterizes the European semester.
While the creation of EU employment laws has protected workers from some of the rigours of the market, the EU single market rules, 91 OJ 1996 L145/9. 92 102 Although many thought the protection offered to posted workers by Directive 96/71 to be inadequate (posted workers did not enjoy equal treatment with home state workers), the fact is that posted workers did enjoy some protection under host state law, even though they were being posted in the context of Article 56 TFEU (and therefore should have received, in principle, only the protection of home state law).
Subsequently, the Services Directive 2006/123, 103 introduced to (de)regulate the services market, contained express provisions to protect national employment legislation. Article 1(6) provides that the Directive 'does not affect' national labour law or social security legislation, while Article 1(7) contains the so- 
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Member States shall take appropriate measures to ensure that in the performance of public contracts economic operators comply with applicable obligations in the fields of environmental, social and labour law established by Union law, national law, collective agreements or by the international environmental, social and labour law provisions listed in Annex X.
Annex X refers to the major ILO Conventions, including No 87 on Freedom of Association and the Protection of the Right to Organize, No 98 on the Right to Organize and Collective Bargaining, and No 29 on Forced Labour. In practical terms, Directive 2014/24 may produce more significant, long-term benefits for social policy than a new specific social policy directive whose content has been so watered down to accommodate the interests of 28 States as to be almost meaningless.
Directive 2014/24 provides an interesting example of using the power of the procurement market to ensure the enforcement of both national, EU and ILO rules while at the same time allowing states to experiment with different approaches as to how to promote social interests. Enforcement may provide a more promising space for EU action going forward. We return to this point below.
The discussion so far has focussed on the EU's ability to adapt to the prevailing winds and to experiment. Some of its experiments have been more successful than others: in some states, like the UK, the Information and Consultation Directive 2002/14 has produced scarcely a ripple, despite its broad framework nature. This can be explained in part by the hostile environment into which it had to be implemented. By contrast, the atypical work directives, particularly the Fixed-term work Directive 99/70, have had profound effects on most of the national systems.
Survival
Despite the sense of crisis surrounding EU social policy, the fact is that a fairly extensive body of EU regulation remains. Sure, it is not perfect, and it is imperfectly implemented and enforced in the Member States but it is there, and, by and large, it is beneficial. It is now hard to think of a time when, for example, discrimination on the grounds of race, disability, or sex was not prohibited. 106 And, outside the field of collective rights, the Court has still managed to deliver judgments which have raised or at least reinforced the social floor. In Lock, 107 the Court insisted that commission payments, paid in addition to basic salary, could not be excluded from the calculation of a worker's pay when taking paid annual leave. In Bollacke, 108 the Court ruled that where a worker died with periods of leave outstanding his beneficiary (his wife) was entitled to the equivalent of the pay in lieu.
But even if the EU is not rolling back its own social legislation, critics would say that the combined effect of the troika intervention in the bail-out countries and the CSRs are undermining key pillars of national social legislation. Let us consider the troika intervention first. As we have seen, the ETUC has strongly condemned the Troika's intervention in the bailout countries and documented the social problems that have resulted. 109 Further, in a report commissioned by the ETUC, its expert found that the austerity measures adopted in response to troika recommendations were incompatible with human rights.
110 This is not the place to engage in detail with each of the allegations. However, two points should be borne in mind. First, there was no troika recommendation to cut labour standards below the EU minimum. EU social policy did provide a floor of rights, although in the bail-out countries the floor increasingly looked like a ceiling. I do accept that the dramatic reforms to Greek labour law show what can be achieved even in the presence of EU social policy but this raises the question about the scope of social policy going forward, a point we return to below.
Second, at the height of the crisis, a number of socialist/left of centre governments were thrown out by voters and replaced by centre right governments either after the terms of the bail-out was agreed (Portugal) or just before (Spain). There was clearly a feeling in a number of Member States that there was a time for change and reform. Two of the bail-out countries (Portugal and Greece), together with Spain which for these purposes almost counts as a bail-out country, were under dictatorships until the mid 1970s. Some of their labour laws date from that time or have their origins in that period and were highly protective. They still apply in the very different circumstances of today. In the normal course of events, major change is done in a democratic way: discussion papers, public deliberation, debates in Parliament. But where the democratic system faces deep-seated problems, as it does in Spain, the usual transmission mechanisms do not work and it may take an outside body to come in to provide some impetus to the reform process.
As a result of intervention by the Commission through the CSRs, and pressure from the Organisation for Economic Cooperation and Development (OECD) and the International Monetary Fund (IMF), there was a major labour law reform in Spain in 2012. This included reducing the levels of compensation for dismissal and increasing the possibility of plant-level collective bargaining. The unspoken aim of the reforms was to reduce salaries with a view to improving external competitiveness in order to facilitate export-led growth. And there are signs that this policy has worked and that 'a mild recuperation in the jobs market is taking place, helped by labour market reform in 2012 and the persistent drop in wages'.
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Certainly exports are increasing significantly, currently growing at a rate of about 8%. 112 Much depends on your perspective as to whether the price of these reforms, in particular continued precarity, are worth it, but many mainstream commentators would accept that something had to be done to unblock labour law in these states.
What is the Future of EU Social Policy? Introduction While I have described the EU's approach to social policy as a story of pragmatism, adaptability and survival, others have described it as merely 'muddling through'. 113 Whatever the epithet, I think the current ESM was the best that could be hoped for in the circumstances. And it does suggest that the same spirit of pragmatism will ensure that there is a future for the continued development of the ESM.
But what might it be? Vandenbroucke and Vanhercke have an ambitious vision: 114 Europe needs a Social Union that can support national welfare states on a systemic level in key functions such as macroeconomic stabilisation, and also guide the development of national welfare states on the basis of general social standards and objectives. That would leave decisions on the ways and means of social policy to the Member States. In other words, European countries would cooperate in a union with an explicit social purpose: hence the expression 'European Social Union'. 115 Deakin and Koukiadaki envisage something similar. They talk of 'solidaristic integration'. This, they say, implies the deepening of EU integration on the basis of new forms of solidarity, involving an expansion of the European budget 'to deliver fiscal transfers from the core to the periphery and replacement of the model of competition among national legal systems by the harmonisation of the Member States' social and fiscal laws'.
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For the eurozone states, this may indeed be the best and necessary solution. Vandenbroucke and Vanhercke recognize the enormous difficulties facing their proposals, especially at a time of growing eurosceptism and a desire that Brussels has fewer, not more, powers. This story is even more acute in the non-eurozone states, especially the UK. So I shall focus on an agenda which might hold some appeal to an EU of 28, or at least a combination of both Eurozone and non-Eurozone states, and this inevitably focuses on the narrower domain of employment law.
And any discussion must be tempered by political reality-and pragmatism for this is what the Commission will continue to have to demonstrate. Calls for the EU to adopt a comprehensive social policy, exceeding the level of protection provided by the best of the Member States, might provide a magnificent floor of rights to protect, for example, Greek workers from further deregulation, but is politically unfeasible, The first possibility essentially describes the approach the Commission is taking at the moment (with the notable exception of public procurement): batten down the hatches and hope for fairer weather which might provide the opportunity for more creativity. This possibility is a potentially dangerous strategy because it suggests that social policy is there for fair days and holidays and is not an integral part of the EU's project.
118 I would like to see some more ambition. I shall therefore focus on the three other possibilities and, in so doing will also examine whether it is necessary that all measures apply to all states.
A European Social Compact

The compact
The most radical of the proposals would be the creation of a European Social Compact to match the Fiscal Compact. This would contain a strong statement of the value and importance of social policy in the EU and would help to address the problem identified above of the prioritizing of economic over social interests. This would send a stronger message to the legislature and to the courts of the role and function of social policy, a message that the phrase 'social market economy' has failed to send with significant force.
The ETUC has long been pressing for some form of social progress protocol. It suggests the following wording: 119 Nothing in the Treaties, and in particular neither economic freedoms nor competition rules shall have priority over fundamental social rights and social progress as defined in Article 2. In case of conflict fundamental social rights shall take precedence. 120 It is unlikely that any of the Member States would be able to sign up to such an exclusive priority of the social interests over the economic; their unhappiness over the more nuanced Monti II statement of balance between economic and social rights bears testimony to this. However, some of the ETUC's other suggestions might carry more weight and could be included in a Social Compact. For example, it identifies the following functions of EU social policy, in particular the fact that the Union:
improves the living and working conditions of its population as well as any other social condition, ensures the effective exercise of the fundamental social rights and principles, and in particular the right to negotiate, conclude, and enforce collective agreements and to take collective action, protects workers by recognizing the right of workers and trade unions to strive for the protection of existing standards as well as for the improvement of the living and working conditions of workers in the Union going beyond existing (minimum) standards, in particular to fight unfair competition on wages and working conditions, and to demand equal treatment of workers regardless of nationality or any other ground, ensures that improvements are being maintained, and avoids any regression in respect of its already existing secondary legislation.
In the light of the experience in the bail-out countries, the last clause on non-regression from pre-existing EU standards is particularly important. The ETUC continues that:
The Member States, and/or the Social Partners, are not prevented from maintaining or introducing more stringent protective measures compatible with the Treaties; when implementing Union secondary legislation, avoid any regression in respect of their national law, without prejudice to the right of Member States to develop, in the light of changing circumstances, different legislative, regulatory or contractual provisions that respect Union law and the aim of social progress.
The non-regression clause envisaged here is of a different type: it stops Member States from using EU law as an excuse to lower pre-existing national standards but only when implementing EU law. It does notnor probably should it-go so far as to propose preventing states from cutting labour standards generally when outside the scope of EU law (but possibly required as a condition of an EU bail-out).
I would like to propose other possible matters for inclusion in any Social Compact. For example, I would like to see express reference being made to other social rights documents, including the European Social Charter of 1961, to create a greater opening of the EU to other international instruments. I would also suggest the need for a clause which explicitly requires the BEPG to take account of social matters.
More radically, I would also like to see the mandate of the ECB to be extended, like that of the Federal Reserve in the US and other central banks, to promoting economic growth, as well as high levels of employment and social cohesion, and not just the maintenance of price stability, as specified in Article 127 TFEU. Although the orthodox view was that by ensuring price stability through monetary policy, growth would follow, and that would create the conditions of full employment, this has clearly not been the case. Proponents of the ECB's position would argue that the reason why there is not full employment is due to rigidities in the labour market-and those rigidities are caused by unnecessarily restrictive labour law rules and collective bargaining. However, for all the neo-liberals who make this case, there are significant voices which contest the link between the reform to national employment protection legislation and employment creation. 
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Of course, those like Vandenbroucke and Vanhercke, and now JeanClaude Junker (see below), might see the introduction of any such social compact as an opportunity for introducing eurozone unemployment insurance as a way of combating asymmetric shocks. Following Deakin and Wilkinson, this might have the effect of precipitating an increase in employment protection legislation so that employers find it harder to get rid of people and thus keep them from being a burden on the welfare state.
The legal form of the Compact
Assuming an agreement can be reached on the content of a Social Compact, what legal form might it take? The most obvious could be a Treaty amendment-but with all the difficulties this would entail. Another option would be a Decision of the EU Heads of State and Government, meeting within the European Council. As Peers notes, 123 such Decisions have been adopted in the past, as regards Denmark 124 and Ireland, 125 in order to address Denmark's difficulties ratifying the Maastricht Treaty and Ireland's with the Treaty of Lisbon. In the latter case, the Decision was 'legally binding'. It did not constitute a Treaty amendment but its content was to be set out in a Protocol which would be attached to the Treaties in the future. The Protocol was subsequently signed as promised. Both proposals would give the social dimension a certain visibility; the disadvantage is that any Social Compact risks assuming some sort of second class status, like the European Social Charter, alongside its bigger European Convention brother. It also risks creating further fragmentation within the EU, and, in the case of a Social Compact Treaty, suggests that international treaties are increasingly the normal way to do business. More problematic still, any such text might fall outside the umbrella of the EU values and objectives, including the social market economy, unless the Member States commit themselves to applying principles of EU law. 128 For these reasons, some commentators reject any idea of a European Social Union as a 'parallel and separate social pillar to be added to the existing pillars'. They would prefer the social dimension to be 'mainstreamed into all EU initiatives because social policies are very often affected by policies pursued in other areas'.
129 This may include a requirement to establish more rigorous social impact assessments, 130 especially in the context of macroeconomic adjustment programmes and bail-outs. There is some hope that this measure will have traction. In his manifesto, Jean-Claude Junker, the new Commission president, says:
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We should also re-balance the way in which we grant conditional stability support to Eurozone countries in financial difficulties. I propose that in the future, any support and reform programme goes not only through a fiscal sustainability assessment; but at the same time through a social impact assessment. The social effects of structural reforms need to be discussed in public. . . .
He adds: 'It is not compatible with the social market economy that during a crisis, ship-owners and speculators become even richer, while pensioners can no longer support themselves.' He also seems sympathetic to some of the ideas raised by Vandenbroucke and others: 132 'a targeted fiscal capacity at Eurozone level could be developed to work as a shockabsorber, if needed'.
Structured Reforms in Times of Crisis
The reforms to national labour law rules, introduced as a condition of financial support in Greece, have already been condemned by the European Committee on Social Rights as breaching the European Social Charter 1961. 133 The reforms have certainly reached deep into the national systems. The ETUC has produced a number of examples of how the troika policies have trampled over existing social partner agreements, precipitated cuts or freezing of the minimum wage and cutting compensation on dismissal below the European average 134 -notably all areas in which there is no EU-level floor of rights. The European Parliament's investigation has shed some more light on the work of the troika. 135 It was certainly the case that with Greece the sense of crisis was palpable and there was a perception that action had to be taken very quickly to save Greece and the euro. 136 Mistakes were made 137 and the Greek people continue to pay the price for those mistakes. But the EU now has experience of four bail-out programmes (Greece, Portugal, Ireland, and Cyprus) and four financial assistance programmes (Hungary, Latvia, Romania, and Spain). With the pressure of the impending catastrophic implosion of the euro being removed, now would be a good time for the EU to take stock and see the lessons learned. On a micro-level, was the EU/troika correct in placing so much emphasis on the reforms to national labour law? On a macro-level, there is a need for serious discussion of whether austerity-based reforms are really the appropriate medicine for countries in difficulty, 138 especially when prescribed to all Member States at the same time (Keynes' paradox of thrift).
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At a more procedural level, a protocol should be drawn up which could be used in the event of a future bail-out situation. The close monitoring of the EU Member States through the European semester programme means that crises like those in Greece should not develop with such unexpected rapidity. So there would be time for a more consultative process. This could require, for example, that the Commissioner of DG Empl serve on the troika or any EU-specific body charged with overseeing financial support and imposing conditionality, as well as MEPs, for example from the employment and social affairs committee, who can help screen proposals for compliance with the EU social acquis and the Charter. Representatives from the ILO might have observer status. More radical would be a requirement for the Court of Justice to verify that the structural adjustment programme is compatible with the EU social acquis, using a similar process to the advisory opinion procedure, combined with the rapidity of the procédure préalable d'urgence (PPU). 140 Furthermore, the Protocol should prescribe that social partners at EU and national level need to be more actively involved; where an agreement has 138 According to the ILO's Social Protection report, n 16, 137 in Ireland, Greece, Portugal and Cyprus, where some of the boldest structural reforms have taken place as part of the terms agreed under the different economic adjustment programmes adopted by these countries since 2008, disposable household incomes have declined in consequence, as a result of high unemployment, lower wages and social protection expenditure cuts, and this in turn has led to lower consumption. At pages 137-138, it adds the reforms have 'disproportionately emphasized the fiscal objective of balancing public budgets without due consideration to the objective of adequate benefits to all people'. It continues that such disequilibrium constitutes a significant danger for 'social justice, and contributes to the erosion of the European social model'. been reached by the national social partners, this should be respected. The troika should also be accountable to the European Parliament.
The drawing up of such a protocol would have the advantage of making any bail-out process more transparent. The involvement of a much wider range of actors would help to provide greater legitimacy for steps being taken in the name of EU citizens. There may well be public interest in the need for reforms to the labour law systems. Doing so in a more structured, inclusive way may satisfy the Court's demands for proportionality in the case of any rights infringed.
More Modest Proposals
Specialization
I fully accept that a Social Compact is a long shot. A bailout protocol of the kind outlined above might be appealing but it does not confer any meaningful rights which shape an EU social policy going forward. So what could the EU be doing to boost the social dimension in the medium term and thus help to address concerns about the EU's legitimacy while at the same time offering some EU added value? I would suggest the EU go back to its roots and, as it did in the 1970s, specialize. There are three areas which could be singled out as needing the EU's attention, where EU level activity might be justified given the transnational dimension, and where action has a direct connection with the European Semester: ageing population, enforcement, and addressing the consequences of privatization. We shall look at these in turn.
The first potential area of specialization concerns the employment and pensions implications of an ageing population. This is already flagged up in the EPP:
'Reforms necessary to ensure the sustainability and adequacy of pensions and social benefits could include:
-aligning the pension system to the national demographic situation, for example by aligning the effective retirement age with life expectancy or by increasing participation rates; -limiting early retirement schemes and using targeted incentives to employ older workers (notably in the age tranche above 55).
The justification for EU involvement here relates to the key issue of sustainability of public finances which, as the Eurozone crisis has shown, is a matter of common interest. The EU has long had expertise in the discrimination area, starting with sex and then in respect of other 231 EU Employment Law and the European Social Model protected characteristics. Addressing age discrimination/extending working life initiatives/flexible working fits in with this specialization while dovetailing with the EU's social cohesion agenda. On a related issue, developing family-friendly policies-which would include elder care as well as child care-would also fit within this theme. 141 The reform of the Parental Leave Directive serves only to highlight other lacuna in EU provision such as the absence of provisions on the right to request reduced hours of working. There may be room for EU intervention here.
Second, there is a growing body of evidence that migrant workers are being mistreated by some employers in certain sectors, particularly meat processing, 142 as are domestic workers. 143 If these workers cannot, for practical reasons, enforce their rights, there is a role for the EU to consider intervening to require effective remedies. The new Directive on free movement of workers is a step in the right direction. 144 But there is evidence that migrant workers do not enforce their rights through tribunals. 145 This requires more pro-active enforcement. Is there a role for greater coordination at EU level of, for example, labour inspectors? Or even, more radically, some sort of Europol for labour inspections?
If the EU was to devote its attention to the position of (vulnerable) migrant workers, other issues arise for these workers (as well as for nationals). In particular, what sort of contracts do they have? In recent years, there has been a proliferation of new types of contracting, including zerohour contracts (an employment relationship where the employer is not obliged to provide the worker with work), internship (voluntary work experience where the intern does work which may be equivalent to a paid member of staff ), crowd employment (virtual platforms matching buyers and sellers of services), labour pooling (an individual worker is jointly hired by a group of employers and works on a rotating basis in the participating company), and employee sharing (secondment of workers, including the French 'portage salarial'). To what extent do individuals engaged in this kind of work benefit from employment protection legislation traditionally given only to those defined as 'employees'? Should the EU envisage a new type of contract such as Freedland's contract to provide personal service 146 which would provide a gateway to employment protection?
Of course, these are highly sensitive issues which do not attract much consensus even within the Member States, let alone between them. Could the EU take up the cudgels of where it left off in the Modernisation Green Paper 147 and raise these issues once again? 148 The EU has already been involved in discussions concerning the single open-ended contract. This has proved influential in Italy but not (yet) Spain where the proposals are seen as deregulatory and potentially contrary to the Constitution. 149 But such discussions have opened up the possibility for wider debate. Instead of adopting some sort of harmonization directive, could the EU experiment with, for example, a draft model law which states can opt-into if they choose?
Third, privatization of publicly owned industries and services is clearly an important part of the reform agenda for a number of Member States. What are the employment law implications of this? Does the Transfer of Undertakings Directive 2001/23 need revision to provide meaningful rights to transferees in the event of the transfer and for a significant period thereafter? How does the Directive fit into the public procurement process? Is it time for the transfer rules to be re-examined in the light of the new contexts in which they are being invoked?
Market mechanisms
Since markets and market thinking are now the order of the day, should labour law capitalize on this? In other words, in the continued spirit of adaptability, should the EU experiment with the use of market mechanisms to incentivise good, socially responsible behaviour? To an extent, the new Public Procurement Directive 2014/24 uses just such a technique: contracting authorities can exclude from participation in a procurement procedure any economic operator who has violated the labour law (and environmental) obligations referred to in Article 18(2) (considered above). 150 This creates a significant financial incentive for employers/ economic operators to comply with the law. Economic operators can 'cleanse' themselves and be allowed to tender but again this suggests that they must make good any wrongdoing which may include paying their workers adequate compensation.
I have two other examples of how market mechanisms might be used. The first is transparency. 151 Firms employing more than, say, 20 people would be obliged to publish on their websites certain key information such as staff turnover; staff sickness levels; how much more, as a factor, is the highest paid worker paid than the lowest worker; and workplace diversity statistics.
152 Such transparency has a cost but modern technology means that such data should be readily available to employers. And it would enable putative employees to gain insights into potential employers which are not available in the corporate publicity material and so shop around. Potential employees may decide to go to the firm where there is a significant discrepancy in pay in anticipation that they may benefit themselves but they may choose to work for an employer with a better balance. If putative employers discover they are consistently losing talented employees to firms with better records, this might incentivise them to improve their social performance. And if firms discover they are losing out in 'beauty parades' to rival bidders for lucrative contracts both in the public and private sectors, rivals who can show they have better employment practices, that may also incentivise them to reflect on their own practices.
There is already some support for EU measures based on transparency. Proposals are now at a fairly advanced stage on the disclosure by large companies (over 500 employees) of non-financial and diversity information (the corporate social responsibility proposal). The disclosed nonfinancial information will at least cover environmental, social, and employee-related matters, respect for human rights, anti-corruption and bribery matters. It will also require companies to include a description of the policies pursued, their outcomes and the risks related to those matters. In addition, large, listed companies must provide the 
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Catherine Barnard information on their policy related to diversity of competences and views of the members of administrative, management and supervisory bodies in their corporate governance statement.
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The second example of a market mechanism is incentivization. Can EU law and EU funds be used to encourage, even require, local actors to help the local unemployed find work and stay in it for periods of, say 6 months, one year or more? Similar programmes have enjoyed some success in the UK. Could they be rolled out more widely?
The legal tools
Adapting the words of Mickelthwait and Wooldridge, 154 the EU is neither 'a monster nor a saviour but an indispensable part of a decent society that, like most organisations, works best when it focuses on doing a few things well'. I have given some examples of what those few things might be. The question is how the EU might deliver them.
The EU has significant legal competence to act in these fieldswhether under Article 153 TFEU (the principal social policy legal basis), Article 21(2) or Article 25 TFEU (the citizenship provisions), Article 26(3) TFEU (on guidelines and conditions necessary for ensuring balanced progress in all sectors of the internal market), Article 46 TFEU (the legal basis on which Directive 2014/54 on measures facilitating the exercise of free movement of workers was adopted), Article 50(1) TFEU on freedom of establishment (the legal basis on which the directive on diversity information is proposed), the internal market legal bases, Articles 114 and 115 TFEU but, following the Monti II debacle, probably not Article 352 TFEU.
The use of any of these legal bases has (de)merits but what is even more important is the political will to act and that seems to be lacking in a number of Member States. So this raises the question of whether enhanced cooperation should be considered in the social policy field 'to enable and encourage a group of Member States to cooperate inside rather than outside the Union, where it is established that the objectives pursued by that cooperation cannot be achieved by the Union as a whole'. 155 The use of enhanced cooperation is strictly limited by the framework for enhanced cooperation between Member States found in Title IV of the TEU and Title III (Article 20 TEU) of Part Six of the TFEU (Articles 326-334 TFEU). 156 In particular, enhanced cooperation must involve at least nine Member States and must be authorized by the Council which must give its authorization only as a last resort. 157 The measure adopted must be aimed at furthering the objectives of the Union, at protecting its interests and at reinforcing its integration process, 158 and must comply with the Treaties and Union law. 159 In addition, it must not undermine the internal market or economic, social and territorial cohesion, must not constitute a barrier to, or discrimination in, trade between Member States, and must not distort competition between them.
160 It must also respect the competences, rights, and obligations of those Member States that do not participate in it. Those Member States, in turn, must not impede its implementation by the participating Member States. 161 Provided these conditions are satisfied, there seems no good reason why enhanced cooperation cannot be used in the social field. It is far from optimal-but certainly better than nothing. The Unitary Patent case 162 may suggest, too, that it has the Court's blessing.
Conclusions
Despite the doomsayers, the EU is still intact after the most tumultuous years of its existence. The European Social Model, too, has been battered by the crisis, but it was already in difficulties before that. Reforms were necessary and it was perhaps this point that Draghi was referring to in his now infamous quote at the opening of this article. 163 In the last 5 years, economic governance and its reform have predominated, often at the expense of the development of the social dimension. The EES has been accommodatedand largely subsumed by-the European semester. This loss of a separate and distinct identity of the EES has been damaging. 164 (Part of) the EU is conscious of this and it maybe that the new European Parliament and the new Commission will recognize the need to raise the profile of social policy.
Writers from Polyani onwards have recognized that social change comes from political backlash. The same may be true for the EU. 165 And the Lisbon Treaty creates some space for a reappraisal of old norms: in particular with its reference to a 'social market economy'. As we have seen, the EU has shown an ability to tack with the wind in social matters and to deliver a (leaky) floor of rights. This has proved valuable and sustainable. The EU's regenerative capacity in the field of social policy needs to be shown again. And there are lots of ideas as to what the EU might do.
